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CUTTING-EDGE
STRATEGIES FOR —
HARD TIES

4 Day Webinar Series with David Ball
Jully 28-21, 2008

Click here for information and to register

SAVE THE

DATE

2018 Winter
Convention

0074000000000/

Hilton Cleveland Downtown
October 24-26, 2018

—
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EMPLOYMENT LAW

Chair Peter Friedmann

Recent Developments in LGBT Caselaw
Peter Friedmann, Esq., Columbus, Ol

June signifies a month-long Pride celebration for the LGBT com-
munity and its allies. As if on cue, in early June the United States
Supreme Court released a timely ruling in Masterpiece Cakeshop v.
Colorado Civil Rights Commission, which unleashed a social media
frenzy with commentary on the decision. In Masterpiece, a Col-
orado baker refused to sell a wedding cake to a same-sex couple,
citing religious beliefs as his reasoning. The baker offered to sell
other products to the customers, such as birthday cakes, cupcakes,
or brownies, but refused to create a cake in celebration of their
marriage.

On the surface, the decision may not seem like a win for the gay
community. However, the lengthy and complicated majority opin-
ion suggests otherwise. Justice Kennedy spent a noticeable amount
of time stressing that the Masterpiece ruling does not mean that
companies can refuse to do business with same-sex couples based
on freedom of religion.

“Our society has come to the recognition that gay persons and gay
couples cannot be treated as social outcasts or as inferior in dignity
and worth. For that reason the laws and the Constitution can, and
in some instances must, protect them in the exercise of their civil
rights. The exercise of their freedom on terms equal to others must
be given great weight and respect by the courts. At the same time,
the religious and philosophical objections to gay marriage are pro-
tected views and in some instances protected forms of expression.

Nevertheless, while those religious and philosophical objections
are protected, it is a general rule that such objections do not allow
business owners and other actors in the economy and in society to
deny protected persons equal access to goods and services under a
neutral and generally applicable public accommodations law.” The
Court concluded that both parties are entitled to their own rights,
based on their respective beliefs. At the end of the day, the bak-
ery only prevailed because the Colorado Civil Rights Commission,
which represented the couple, failed to establish a “neutral and re-
spectful consideration” of its claims.

The trend in both the Supreme Court and federal circuit courts is
to emphasize that sexual orientation is a subset of sex and therefore
a protected class under Title VIIL. In the Second Circuit’s Zarda v.
Altitude Express, which was decided in February of this year, the
Court ruled that sex discrimination “applies to any practice in

This string of cases demonstrates a promising
step m the right direction for the LGBT commu-
nity during a tame of political and social unrest.

which sex is a motivating factor.... Sexual orientation discrimina-
tion is a subset of sex discrimination because sexual orientation is
defined by one’s sex in relation to the sex of those to whom one is
attracted” The court reasoned that it would be impossible to dis-
criminate on the basis of sexual orientation without taking sex into
account.

Similarly, in EEOC v. R.G. & G.R. Harris Funeral Homes, Inc.,
the U.S. Court of Appeals for the Sixth Circuit affirmed protec-
tion of transgender people under Title VIL. In Harris, an employ-
ee informed the Christian funeral home owner that she would be
changing genders and wanted to present herself as a woman pub-
licly, which also included at work. The Christian owner fired her
because she was no longer going to present herself as a man. The
owner cited religious beliefs as reasoning firing the employee and
being unable to continue employment of a transgender person.

The Harris case made its way to the Sixth Circuit by way of the
Eastern District of Michigan. The Equal Employment Opportunity
Commission (EEOC) sued on the employee’s behalf, citing a Title
VII violation by the funeral home. The EEOC also argued that the
funeral home discriminated against female employees through its
clothing allowance policy. Specifically, the funeral home only pro-
vided male employees with a clothing allowance, but not female
employees. The District Court dismissed the EEOC’s claim, con-
cluding that although the EEOC had established sex discrimina-
tion, the Religious Freedom Restoration Act acted as an exemption
to Title VII for the funeral home. In October of 2016, the EEOC
appealed the District Court’s decision.

The Sixth Circuit concluded that “an individual’s transgender status
is always based on gender-stereotypes,” making it another facet of
sex discrimination. The Sixth Circuit further held that transgender
individuals are protected under Title VII because “transgender or
transitioning status constitutes an inherently gender-nonconform-
ing trait” This ruling affirms protection for transgender employees
under Title VII, and eliminates any argument that an employer’s
religious belief can create an exception to discrimination under
Title VII.

This string of cases demonstrates a promising step in the right di-
rection for the LGBT community during a time of political and
social unrest.
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TRUCKING SAFETY

Chair Florence Murray

The Significance of Plaintiff Advoeacy in the Real World
Florence Murray, Esq., Sandusky, Ol

One of the most influential things that plaintiff lawyers can
do is to advocate for positive change for the good of the whole
community. As many of you are already aware, one of the main
goals for our Section is to model what we are working toward at a
national level through the American Association for Justice’s (AA]J)
Side Underride Committee. That committee is part of the AAJ
Interstate Trucking Litigation Group (and if you are not already a
member, please talk to any of us who are about the huge benefits of
dual membership).

Side underride guards are extremely important in protecting
pedestrians and cyclists from commercial motor vehicles (CMV)
making right turns. As many have probably seen, when a longer
truck turns right, it often hits or drives onto the curb. In addition,
many fatalities have occurred when trucks turn right on green as
they do not yield to pedestrians and cyclists who have the right
of way as they travel across the red light street where the traffic is
stopped or are cycling to the left of the truck with the green light.

During a recent 5-year period, 1,746 pedestrians and cyclists in the
U.S. were killed from impacts with large trucks, with 32% of these
happening after an initial impact with the side of the truck. As to
cyclists, 37% of these fatalities happened on the right side when the
truck impacts the cyclist.

These fatalities, or life-altering injuries when the victim survives,
are always due to the negligence of the CMV driver. In obtaining
a commercial driver’s license (CDL), the drivers learn about the
dangers of turns. Left hand turns are to be avoided whenever
possible and a route selected where right hand turns are used

instead, as they are safer for vehicles travelling toward the CMV.
However, this necessarily means that more cyclists and pedestrians
are at risk, particularly in suburban and urban areas where
more people are moving by self-propel and where bike lanes are
becoming more available.

The best solution is for the CM Vs to not turn right when anyone is
crossing a street or intersection next to the truck. But as we know,
negligence is not so easily deterred, and blind spots are present with
all trucks. The other necessary change, which is very affordable, is
to require that all trucks be fitted, including retrofitted, with side
guards. With a cost in the U.S. of approximately $1,200-2,500 per
vehicle, these side guards are lightweight, and easy to retrofit. The
concept is that when the truck turns, any light weight traffic on
other side of the truck is pushed out of the way as opposed to being
swept under the truck and crushed by the wheels.

Given that in 2015, nearly 40% of all Class 1-5 fleet trucks were
purchased by public entities, local governments have a large role
that they can play in requiring side underride protection for the
benefit of its constituents. Support for these efforts can be gained
by simply pointing to what is happening overseas. In countries
where these guards are required, cyclist fatalities are down 619%,
and pedestrian fatalities are down 20%. Japan has required these
since 1979, while the UK was not far behind in adopting the
technology in 1983, the rest of the European Union in 1988, and
China in 1989.

In the U.S. several very large cities now require this technology on
trucks purchased by public entities within the jurisdiction and by
contractors completing work on public projects. However, Ohio
does not yet have any. In fact, outside of the states bordering the
Atlantic and Pacific Oceans, only Chicago has such an ordinance in
place. Although we are far behind many other countries, catching
up can be done quickly. If you know of an elected official who
would be willing to listen to a presentation on this topic, please let
OA]J staff or Trucking Section officers, including me, know.
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Our next meeting is August 17th at 10:00 a.m. in Columbus at the
OA]J Headquarters in Dublin. If you are interested in joining our
section for the low cost of $100 annually, please contact Meghan
Finke at 614-341-6800, or bring your dues with you to the meeting.

Our Full Day Trucking CLE is September 7th in Columbus. We
will have a host of speakers covering topics on issues that are
unique and have not been covered in our CLEs in any extensive
way, so that if you get a call on a case that is not run of the mill, you
will hopefully have
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WOMEN'S CAUCUS

Chair Susan Petersen

Girls Can Do Anything
Susan Petersen, Isq., Chardon, Ol

As the youngest of four girls, I never really gave it any thought. My
mother always told me girls could do anything that boys could do
... and better. She told me to keep that last part to myself so as
not to make any boys feel bad. (Sorry for spilling the beans on our
secret, Mom). 1 grew up believing that I could achieve anything I
set out to achieve. Nothing or no one could get in my way so long
as I believed in myself. Ialways had a passion for writing and pub-
lic speaking. During my junior year of college, I landed a job as
a television news reporter. After graduation, I worked on-the-air
in Youngstown, Steubenville, Wheeling and finally, Cleveland, at
WEWS - Newschannel 5. If anything, being a woman seemed like
an asset to my career path. When I decided to expand my passion
to law, I didn’t think twice about the issue of gender. And indeed,
in law school, gender was not an issue. Almost half of my graduat-
ing class at Cleveland-Marshall College of Law in 1997 was female.

It wasn’t until I entered the profession, that I realized that gender
might be an issue at times. It wasn’t something that smacked me
in the face. It was a gradual realization . . . an occasional comment
here, an incident there. I started to notice my male colleagues had
a much easier time of being “brought up” . . . afternoons where
the male partners invited all the male associates to go golfing with
co-counsel while all the female associates remained back at the of-
fice. We did not say anything, but we noticed.

Then there was my first solo jury trial. It is one I will never forget.
I started to get an odd feeling that it was going to be different for
me than the male defense lawyer when at the start of voir dire, the
judge asked me if I was married . . . right there in front of the jury.
And it was the way he said it. I heard the men on the jury panel
chuckle. From there, it got worse. At one point, I was in chambers
arguing a motion and he actually said, “Honey, youre much better
off if you just sit there and look pretty” I didn’t know how to re-
spond. From there, it just got worse. My clients’ son happened to
be an out-of-state federal judge. He came to watch one of the days.
We got called back to chambers and the son/judge came along and
introduced himself. Without hesitation, our judge smiled and
said, “Well, it’s good to see that they have someone advising them?”
(Note: This wasn't 1873, but more than 125 years after the first
woman was admitted to the practice of law in Ohio). I actually
thought about quitting law that week. It was the worst experience
of my career and one I hope no other young woman

Wost importantly, it made me realize that as a
woman — no matter how confident, mtelligent
or head-strong — you cannot achieve full success
alone.  Like the first generation of trailblazing

Jemale lawyers, women must support women. . .

period.
ever must endure.

Fortunately, it was right around that time that I was asked by Steven
Steinglass, the Dean of Cleveland-Marshall College of Law to help
put together a video documentary on its first 100 female graduates
for Women’s History Month. “Sure Dean, when’s Women’s History
Month?” In one of our planning meetings, I distinctly remember
hearing a distinguished female judge and committee member com-
ment, “I think the problem with the young female lawyers of today
is they think they don’t need each other” Asa young female lawyer,
I thought to myself how dare she? How could she say that?

That comment inspired me to get involved. I joined the Ohio
Women’s Bar Association (OWBA) and ultimately, served as Presi-
dent in 2007. I became an advocate for women supporting women
in the profession. This included in trial work, becoming a member
of this Women’s Caucus.

Many years have passed since I started on this journey as a female
trial attorney and boy, have things come a long way and yet, we
still have much to do. My husband and law partner covered a final
pretrial for me last week. The male defense attorney commented
about his partner’s poor relationship with me and said something
to the effect of . . . “I have to admit that I don't think shed get the
same treatment if she were a guy” While I know disparate treat-
ment still exists, his comment was a reality check that it still exists
for me . .. even after 20 years.

The powerful #METOO movement of this last year has caused all
of us to reflect. I believe #METOO is having a positive ripple effect
on our profession. I am so inspired to see women uniting forces
and supporting one another. It is so important.

This year, I am proud to serve as the Women’s Caucus Chair for
OAJ. 1 will do my very best to keep up the momentum to unite
our group and inspire everyone to look at things with a different
eye and hopefully a new mindset. Over the years, I have had both
young male and female lawyers ask me, do you really think your
involvement in these non-chargeable activities is worth all your
time? My immediate response was absolutely “yes” Each of us has
an obligation to give back to our profession. Connections define
the level of your success. I want to be part of a team where I am
reminded to demand the ball, to champion one another, to lead
from the bench, and make failures our fuel.

Click here to continue reading on page 16...
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WORKERS, COB{PEN SATION Chair Chelsea Fulton Rubin

New Rule for Lumbar Fusion Places Unreasonable
Burden on Injured Workers and Their Doctors
Michael Dusseau, Esq., Columbus, Ol

On January 1, 2018, a new rule, Ohio Administrative Code 4123-
6-32, regarding authorization of lumbar fusion surgery, took effect.
The rule sets forth a long list of preconditions both the injured
worker and surgeon must meet in order to receive approval for a
lumbar fusion surgery.  Presumably, this rule was promulgated
to not only cut claim costs by reducing the number of approved
fusions, but to also ensure that a lumbar fusion is used only as a
procedure of last resort.

In theory, a rule that requires certain measures be taken prior to
such a significant surgery may make some sense. However, as
currently written, the requirements contained in OAC 4123-6-
32 are so stringent and unrealistic that even the most deserving
claimant will be unable to receive this treatment. In these cases,
the injured worker will unnecessarily suffer and will likely spend
more time on disability seeking treatment that will not ultimately
fix their problems.

While only enacted several months ago, the effects of OAC 4123-6-
32 are already being felt. In some instances when the requirements
of this rule have not been met, MCO’s have dismissed the treatment
request before it can even be addressed by the Bureau or Industrial
Commission. When the fusion requests reach the Industrial
Commission, hearing officers have denied them solely because all
preconditions of the rule have not been met. One of the biggest
issues with this rule is that it has taken what should be a purely
medical determination and has made it into a legal issue. Virtually
all other treatment requests before the Commission are approved
or denied based upon whether the treatment is reasonable and
necessary for the allowed conditions in the claim. This is how
treatment requests always have and should be addressed. However,
even in cases where the fusion is reasonable and necessary to treat
the allowed conditions, the Bureau and self insured employers will
certainly use the claimant’s inability to meet all of the 4123-6-32
requirements as a basis for denying the request. Is this how we
should be treating injured workers who are in need of surgery and
want to improve medically?

Another negative impact of this rule is that it may reduce the
number of Ohio BWC certified physicians who will be willing to

perform lumbar fusions in these claims. Physicians have already
expressed their frustration with the rule and its unreasonableness.
This is understandable as it is apparent these physicians’ opinions,
expertise and motive are all under attack. Before being able to
request a fusion, the rule dictates what treatment the surgeon
must attempt, the type of testing that needs to be performed, how
many times the surgeon needs to examine the injured worker, and
what needs to be documented in his exam report. Amazingly,
one of the many additional requirements is that the provider shall
avoid catastrophizing the lumbar MRI findings. This provision
suggests that providers aren’t always acting in the claimants’ best
interest. The rule further dictates the surgeon’s post operative care
and requires the surgeon to treat the injured worker until he has
reached maximum medical improvement. If the providers fail
to comply with the requirements of this rule, they may even be
subject to the peer review committee on their eligibility to treat
through the BWC system.

Finally, the injured worker, surgeon and physician of record must
review and sign the appendix to 4123-6-32: “What BWC wants you
to know about Lumbar Fusion Surgery” This form lists statistics
regarding the ineffectiveness of fusion surgeries from unnamed
studies that are not verified or properly cited in the rule. This
may be the most ridiculous provision of the rule. Clearly this
form is meant to scare and dissuade the claimant from pursuing
surgery. However, and more importantly, it will be difficult, if
not impossible, to convince a physician to sign this form. Several
OAJ members have already been contacted by surgeons who were
instructed by their malpractice carriers to not sign this form as
it essentially admits fault in performing the fusion. Honestly, I
wouldn't blame a physician for refusing to sign a form indicating
the surgery they are about to perform will likely not work. One
of the challenges of any workers’ compensation practitioner is
obtaining appropriate medical care and paperwork from a Bureau
certified medical provider. This rule will only make it more difficult
to find physicians willing to comply with these demands. Again,
without physicians who are willing to aggressively treat and fight
for claimants, injured workers will be the ones unjustly harmed by
this rule.

I urge you to spend some time and read this rule in its entirety. I
am confident that after you read this rule you too will be frustrated
and concerned about obtaining the necessary treatment for your
clients. OA]J is and will continue to communicate with the BWC
about its concern with the rule. 'We need to collectively voice our
thoughts on these requirements or a BWC approved lumbar fusion
will be a thing of the past.
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MEDICAL MALPRACTICE

Chair Chris Patno

HIPAA: Kryptonite for Privacy Claims
Steve Goldberg, Isq., Cleveland, Ol

HIPAA (the Health Insurance Portability and Accountability Act
of 1996) does not create a private right of action.

In Ohio, that proposition has become axiomatic. When a legal
premise gets repeated often enough, the malleability of common
law tends to get overlooked.

The Law in Flux?

But sometimes it is good be reminded that not all “well settled”
propositions stay well settled. In the very recently reported Con-
necticut case Byrne v. Avery Ctr. for Obstetrics & Gynecology PC.,'
the state’s supreme court rendered a decision that may open the
door to other states reconsidering HIPA A’s place within state com-
mon law claims for unauthorized disclosure of medical informa-
tion. In Connecticut, patients are now permitted to sue providers
based on the standards set forth in HIPAA.

In Byrne, the plaintiff was embroiled in a paternity action with the
putative father in which the defendant health care provider was
subpoenaed to produce plaintiff’s gynecological and obstetrical
medical records. The health care provider conceded that it vio-
lated the standards established under HIPAA, as set forth in Sec-
tion 164.512(e)(1) of title 45 of the Code of Federal Regulations, by
unilaterally complying with the subpoena. Under that section, a
healthcare provider is permitted to disclose a patient’s confidential
medical information based on a subpoena, which is not accompa-
nied with an order of a court or administrative tribunal, only if the
patient receives adequate notice or a qualified protective order has
been sought.

Following the disclosure of her medical information, the plaintiff
sued, relying in part on the federal standards. She claimed that
a civil remedy exists against a physician who, without a patient’s
consent, discloses confidential information obtained in the course
of the physician-patient relationship. The Connecticut Supreme
Court ultimately held that a duty of confidentiality arises from the
physician-patient relationship, and that unauthorized disclosure of
confidential information obtained in the course of that relation-
ship rises to the level of being a cause of action sounding in tort
against the health care provider. Importantly, HIPAA was recog-
nized as the baseline standard of care under the newly recognized
tort claim, which is similar to Ohio’s version.

Ohio has not yet taken that step to permit patients to rely on HI-
PAA as the standard of care. Ohio follows the majority of juris-
dictions in which it is concluded that, because HIPAA does not
create a private right of action, the state cannot impute the HIPAA
standards into a common law, unauthorized disclosure claim. Ac-
cordingly, it is important to review where Ohio law stands with re-
spect to an unauthorized disclosure of medical information claims
in light of the recent developments.

Biddle v. Warren Gen. Hosp.

In Biddle v. Warren Gen. Hosp.,” several patients filed a class action
lawsuit against the health care provider and its law firm, claiming
that the hospital disclosed confidential medical information with-
out authorization. The provider had released the patients’ medical
information in order for the provider’s law firm to search for po-
tential sources federal funding to cover the unpaid medical bills.
None of the patients had consented to the disclosure. The Ohio Su-
preme Court recognized an independent, common law tort for the
unauthorized, unprivileged disclosure to a third party of nonpub-
lic medical information, holding that without an authorization, a
physician or hospital may disclose otherwise confidential medical
information only in those special situations where the disclosure
is made in accordance with a statutory mandate or common-law
duty, or where the disclosure is necessary to protect or further a
countervailing interest that outweighs the patient’s interest in con-
fidentiality. The court held further that a third party may be liable
for inducing the unauthorized disclosure of nonpublic medical in-
formation that a physician or hospital has learned within a physi-
cian-patient relationship.

The Limitations of Biddle

Biddle is narrowly framed, and although decided before the enact-
ment of HIPAA, a cause of action for unauthorized, unprivileged
disclosure to a third party under Biddle remains viable.> Under
Biddle, liability may be established against two parties: (1) a phy-
sician or hospital that commits an unauthorized and unprivileged
disclosure, and (2) a third-party that induces the disclosure to be
made.*

The Biddle common law tort does not extend to third parties who
receive medical information but who did not induce the disclo-
sures, such as an employer who receives an employee’s medical
information through an otherwise authorized disclosure.> And,
although Biddle recognized limited exceptions for a physician or
hospital’s unauthorized disclosure, the principles underlying Bid-
dle cannot be used to obtain discovery related to the confidential
medical information of nonparties who have not waived the phy-
sician-patient privilege or otherwise consented to the disclosure —
even if information is redacted to preserve confidentiality.

Click here to continue reading article.
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PRODUCTS LIABILITY

Chair Robert Miller

Driverless Vehiceles

Robert Miller, Esq., Columbus, Ol

Governor John Kasich recently signed an executive order
permitting autonomous car testing on any public road in the
state. Kasich said he wants to make Ohio a “wild, wild west” for
autonomous car testing, removing any legal barriers that would
currently restrict such testing. Not only does this allow autonomous
cars with a backup driver behind the wheel as seen in Arizona,
but also cars with no driver on board at all. Most states, especially
in the wake of a fatal crash in Arizona, are holding back on the
loosening of regulations allowing even greater autonomy than test
cars have now.

The Arizona fatality is the first known death involving a self-
driving car. Reports indicate that the autonomous vehicle struck a
woman walking her bicycle in the late evening, and that the vehicle
was moving at about 40 MPH without slowing down. A review of
the data indicates that the sensors detected the woman but did not
view her as a threat to the safe operation of the vehicle. Autonomous
vehicles have to be able to process the environment around them
and successfully determine what may be, for instance, a pedestrian
that needs to be avoided, as opposed to a piece of newspaper
blowing around in the roadway that can be safely ignored. There
is little doubt that this case serves as a harbinger of things to come,
and no matter how far-fetched it may seem that our interstates will
one day be full of autonomous vehicles, it may come sooner than
we think.

Advances in automotive technology have remained remarkably
steady over the last 50 years. A brochure for 1958 Chryslers and
Imperials touted a new feature called “Auto-Pilot] which was
described as “an amazing new device that helps you maintain a
constant speed and warns you of excessive speed” Today we of
course know this as cruise control. Anti-lock brakes have been
commercially available since the 1970s. Electronic stability control
was introduced in the mid-1990s. In recent years, “driver assist’
technologies have become prevalent, such as automated braking
systems to avoid forward collisions and automated parallel parking
systems. Nevertheless, no matter how conditioned we have become
to such automations, ceding most, if not all, control of our vehicles
to onboard computers feels like a leap in technology that we may
not be fully prepared for. From a legal standpoint, it could result in
a sea-change for how garden variety automobile accident cases are

If Governor Kasich gets his wish and Ohio becomes
the wild, wild, west for autonomous cars, product
liability attorneys are going to have to deal with the

Jallout under the law as it is presently constructed,

and product liability claims are certain to have a role.

litigated.

For instance, if a vehicle is fully automated there is technically
no operator. One could potentially be riding in the vehicle just as
one would ride a city bus. Would the fact that they may actually
own the vehicle change the liability picture? And what role will
insurance play? Will no-fault legislation come to Ohio? Will
human error be completely ruled out or does the driver have a
responsibility to maintain and service the vehicle in compliance
with the manufacturer’s instructions? Will we move completely
away from the traditional user/driver error to defaults caused by
defects in the technology products used in the vehicle? At this
point there are more questions than answers.

If Governor Kasich gets his wish and Ohio becomes the wild,
wild, west for autonomous cars, product liability attorneys are
going to have to deal with the fallout under the law as it is presently
constructed, and product liability claims are certain to have a role.
Autonomous vehicle claims will therefore be analyzed under the
risk-benefit analysis codified in O.R.C. 2307.75. Since these types
of claims have only just begun to develop (the Arizona Uber case
settled days after the event without the benefit of discovery), we are
forced to make educated guesses about where investigations may
take us. Here some thoughts.

Software defects pose a potentially fertile ground for autonomous
vehicle product errors. For instance, software designs that
depend on inadequate sensor data (either in terms of content or
transmission speed) or that fail to perform safe driving maneuvers.
Inadequate pattern recognition, collision avoidance algorithms, or
human-computer coordination may also lead to errors. This type
of information will likely be available in what amounts to ‘black
box’ data recording devices.

It would be advisable to review whatever testing procedures and
risk assessments are available to see if the manufacturer is looking
for data in a responsible way as these new devices interact with
the driving environment. Determine whether the manufacturer
has kept documentation up to date to justify the steps taken
with respect to design, manufacturing and testing processes and
to see if it failed to act reasonably with regard to state of the art
developments and any relevant industry standards.

Click here to continue reading on page 16...
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MASS TOR'TS

Chair Corey Artim

Warning: Federal Preemption may be Getting Worse

Dustin Herman, Fsq., Cleveland, Ol

The Supreme Courts preemption jurisprudence is already bad
enough, but things might get a lot worse. As it currently stands,
generally speaking, lawsuits involving generic drugs are preempt-
ed, but suits involving brand-name drugs are not. The Supreme
Court is currently (at the time of this writing) deciding whether to
accept cert on the Fosamax litigation. If the Court accepts cert, it
will be revisiting its landmark decision in Wyeth v. Levine, 555 U.S.
555 (2009) — which held suits against brand-name drug manufac-
turers were generally not preempted.

Even if the Court denies cert in this case (there is no circuit court
split yet), it will certainly be revisiting Wyeth in the not-so-distant
future. This is something to pay attention to because the Supreme
Court could significantly increase the breadth of its “impossibility”
conflict preemption as it pertains to brand-name drugs when it has
the opportunity to revisit Wyeth.

Wyeth v. Levine (2009)

The Court in Wyeth held that because brand-name drug companies
can unilaterally change their labels without obtaining prior FDA
approval, which they can do through the “changes being effect-
ed” (“CBE”) process,' it is possible (i.e., not impossible) for those
companies to comply with state laws requiring stronger warnings
without violating federal law. Of course, a drug company would
still need to obtain FDA approval after making a CBE change, but
“absent clear evidence that the FDA would not have approved a
change to [the drug’s] label, we will not conclude that it was im-
possible for Wyeth to comply with both federal and state require-
ments” Wyeth, 555 U.S. at 571. Thus, absent this “clear evidence”
exception, state law failure-to-warn claims against brand-name
drug manufacturers are not preempted by federal law.

PLIVA, Inc. v. Mensing (2011)

On the other hand, warning labels for generic drugs must mirror
the corresponding brand-name drug label, and, under the cur-
rent FDA regulations, a generic drug manufacturer cannot inde-
pendently change its warning label; it must obtain prior FDA ap-
proval to do so.> Under this legal framework, the Court in PLIVA,
Inc. v. Mensing, 564 U.S. 604 (2011) held that because generic drug

manufacturers “have an ongoing federal duty of ‘sameness” with
respect to the corresponding brand-name labels, it was impossible
for a generic drug manufacturer to comply with both a state tort
law duty to have a stronger warning label and its federal duty to
have the exact same label as the corresponding brand-name drug
(that is, state law required what federal law prohibited). Mensing,
564 U.S. at 615-18. Thus, state law failure-to-warn claims (and
design-defect claims that turn on the adequacy of the warning?)
brought against generic drug manufacturers are preempted by fed-
eral law.

In her dissenting opinion in Mensing, Justice Sotomayor said, wait
a minute, the generic drug company didn’t even fulfill its feder-
al obligation to reach out to the FDA and propose a label change
when it became aware of safety problems with its warning label, so
it wasn’t necessarily “impossible” to comply with both federal law
and state law, it’s just that the company didn’t even try. Mensing,
564 U.S. at 636-37. “Accordingly, as in Wyeth, I would require the
Manufacturers to show that the FDA would not have approved a
proposed label change” Id. at 637 (arguing that there should be
no preemption unless the manufacturers met the “clear evidence”
exception set forth in Wyeth).

Justice Thomas, writing for the majority, countered by focusing
on what state law required: “Although requesting FDA assistance
would have satisfied the Manufacturer’s federal duty, it would not
have satisfied their state tort-law duty to provide adequate labeling.
State law demanded a safer label; it did not instruct the Manufac-
turers to communicate with the FDA about the possibility of a safer
label” Mensing, 564 U.S. at 619. “The question for ‘impossibility’ is
whether the private party could independently do under federal
law what state law requires of it” Id. at 620.

Reading Wyeth and Mensing together, the bottom line is that if a
drug company can unilaterally - that is, independently - change a
warning label without obtaining prior FDA approval (even if sub-
sequent approval is required), failure-to-warn claims are not pre-
empted; but if prior FDA approval is necessary, then such claims
are preempted. Wyeth’s exception to this rule applies in cases
where there is “clear evidence” that the FDA would have rejected
the warning that plaintiffs claim was required by state law. But the
Court gave no further instruction on what it meant by “clear evi-
dence” or who gets to decide what counts as clear evidence (judge
or jury). The Fosamax case brings these issues to a head.

In re Fosamax

Fosamax is a brand-name drug used to treat osteoporosis and is
in the class of drugs known as bisphosphonates. “Between 1995
and 2010, scores of case studies, reports, and articles were pub-
lished documenting possible connections between long-term bi-
sphosphonate use and atypical femoral fractures” In re Fosamax
(Alendronate Sodium) Products Liab. Litigation, 852 F.3d 268, 275
(3d Cir. 2017).
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SOCIAL SECURITY

Chair Jay Dixon

SSI and “In-Kind Support and Maintenance” Income.
How Knowledge of this Rule can Benefit Your Clients.
Jay Dixon Fsq., Columbus, Ol

The Social Security Administration administers 2 core disability
programs, the Social Security Disability Insurance program, and
the Supplemental Security Income program. Both programs have
the same requirements in regards to the medical standard of dis-
ability, but they differ in regards to other aspects of eligibility.?

Put simply, eligibility for SSDI is established when an individual
meets the medical standard for disability and has paid enough So-
cial Security taxes over their working life to be “fully” and “cur-
rently” insured.® SSI eligibility is established when an individual
meets the medical standard for disability and demonstrates finan-
cial need.* To demonstrate financial need, the individual must have
limited income and limited resources.” An individual may have in-
come high enough that it precludes their ability to receive any SSI
benefit.® In other situations the income may be significant enough
that the SSI benefit is reduced, but not altogether precluded.”

Certain types of income are obvious. If the individual is working
and earning a wage or salary, this will be counted as income.

Other types of “income,” however, are less obvious. Consider an
example:

Jane Claimant has no cash income. Jane lives with a friend for free
(without contributing or paying her “fair share” of the household ex-
penses). The total household expenses (rent, utilities, food, etc.) are
$2,000.00 per month. Jane and 3 other individuals live in the house-
hold.

Social Security considers Jane to be receiving “in-kind support and
maintenance,” which they define as “food or shelter that somebody
else provides for you”® Social Security counts this in-kind support
and maintenance (hereinafter “IKSM”) as income.’

The current (2018) SSI federal benefit rate is $750.00.!° If Social
Security were to count the total amount of this IKSM ($2,000.00 +
4 (number of people in the household) = $500.00) against Jane, she
would receive an SSI benefit of only $250.00 per month. However,
the Social Security “One-Third Reduction Rule” caps the offset at
one third of the total SSI benefit.!! In this case, then, Jane’s benefit

would be $500.

There are several important take-aways from the IKSM/income
rules:

First, very few SSI recipients are aware of this rule despite the fact
that this rule is invoked extremely frequently. It is important to ed-
ucate claimants about this rule such that they understand why their
benefit may be reduced. Consider a situation where an individual’s
benefit is being reduced (from $750 to $500 per month), and this
reduction is precluding them from leaving their current living sit-
uation and moving into an independent living situation. It is im-
portant for them to know that “moving out” and paying their own
expenses will result in their monthly benefit being increased to the
full $750 amount. Without understanding the reason their benefit
is being decreased, they may not believe they have the financial
resources to move into another living situation.

Second, there are certain instances where it makes more sense for
SSI recipients to begin contributing to household expenses to stop
the IKSM deduction. Consider the following example:

Ben Claimant has no cash income, but lives with his mother for free.
The household expenses ($1,250.00) divided by the members of the
household (5 people) equals $250.00. If Ben does not contribute his
“fair share” to the household expenses, Social Security will cut his
benefit by $250.00 per month.

This scenario presents an obvious course of action: Ben should be-
gin contributing $250.00 per month to household expenses. This
will mean that he is not receiving IKSM (because he is paying his
“fair share” of the expenses) and so his benefit amount will increase
to the full $750.00. This is a financially neutral outcome for Ben
(either way he has $500 remaining for his personal expenses). But
there is a benefit here to the household because Ben is now con-
tributing his $250.00 share. As such, this is a net positive to the
household.

The specific financial circumstances must be considered to deter-
mine if it makes sense to advise the recipient whether to begin con-
tributing their “fair share” to the household expenses.

If the financials indicate it makes sense to begin paying the “fair
share,” it is advantageous to catch this as early on in the SSI applica-
tion/adjudication process as possible. Consider another example:

Our “Ben Claimant” from above applied for SSI benefits on 6/1/16,
and was approved on 6/1/18 after a hearing before an Administrative
Law Judge (this 2 year wait time reflects a typical wait time for an
SSDI/SSI claim that goes to the hearing level of review). Ben’s “Date
of Entitlement” is 6/1/16, meaning he will receive 24 months of back-
pay. Ben’s attorney informs him, after being approved, of the situa-
tion with his IKSM income.

Click here to continue reading on page 16...
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Section Articles Continued

Women's Caucus article continued from page 10...
My involvement with Cleveland-Marshall’s video documentary, “Remember the Ladies” - so many years ago certainly changed my out-
look on the practice. Most importantly, it made me realize that as a woman - no matter how confident, intelligent or head-strong - you

cannot achieve full success alone. Like the first generation of trailblazing female lawyers, women must support women. . . period.

Whatever you want to call it — a network, a team, a sisterhood, a #METOO movement - you need it. Get involved with our Women’s
Caucus. Supporting women in the practice is so very important regardless of your gender. Spread the word.

(And just in case someone was wondering . . . March is Women’s History Month. And my Mom was right - girls can do anything).

Products Liability continued from page 13...

Review product warnings and instructions provided to consumers and determine whether they are appropriately updated to address
evolving consumer expectations. Check for recalls on the systems. There are sure to be many.

Finally, take care in finding the appropriate expert. There is little doubt that professional experts will attempt to cash in on this frontier
even though they have little understanding of the engineering behind these burgeoning systems. Find someone with design experience.
It may be costly, but it will be entirely necessary.

Looking further down the road, it is interesting to contemplate how autonomous vehicles will be regulated fifteen or twenty years from
today. Will there be federal regulation or will it be entirely state driven? The National Highway Traffic Safety Administration (NHTSA)
is the federal agency with responsibility for motor vehicle safety. The agency has yet to establish detailed regulatory standards for auton-
omous vehicles, which could conceivably preempt state law; or, NHTSA might simply provide some baseline framework and leave the
states relatively free to take their own approaches. Product liability attorneys who have an interest in this science would be wise to stay
abreast of developments in the law across all states. Ohio courts will certainly be inclined to look at how other states have addressed novel
issues and there will be ample opportunity to shape Ohio law going forward.

Where science goes so goes the law. Right now, on this topic, we're in the wild, wild west.

Social Security article continued from page 15...

Realizing he can benefit his household by $250.00 per month, Ben informs Social Security that he is contributing his fair share, and so Ben's
ongoing benefit will be $750.00 per month. Howevet, Ben's attorney did not discuss this issue with Ben before the claim was approved.

Because Ben was living with another for free over the time period his 24 months of SSI backpay will be reduced, each month, by one third.
In total this reflects a $6,000.00 reduction in his backpay.

The ideal course of action here would have been for Ben’s attorney to discuss IKSM with him at the outset of representation. Social
Security will respect a written loan agreement (that must meet specific criteria, see Program Operations Manual System (POMS) SI
00835.482) in regards to the IKSM from the date it is executed forward. In short, if Ben had promised, in writing, to repay his “fair share”
of the household expenses over the time period 6/1/16 forward, there would have been no IKSM reduction and his household would have
$6,000.00 more in backpay to aid with their financial needs.

Social Security Disability/SSI attorneys should inquire as to a client’s living situation at the outset of representation to determine if a dis-
cussion about IKSM is needed. As is clear from the above examples, that simple discussion may have a large benefit to the claimant and
the members of his household.

End Notes:

1. 20 C.ER.$§404.315,20 C.ER. §416.202

2. Id

3. 20C.ER.$§404.315,20 C.ER. §404.130

4. 20 C.ER.$416.202, 20 C.ER. § 406, Subpart K
5. Id.

6. Id

7. Id
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11.

20 C.ER. §416.1130
Id.

. Social Security Administration, SSI Federal Payment Amounts For 2018, available at https://www.ssa.gov/OACT/cola/SSI.html

(last visited June 15, 2018).
20 C.ER. §416.1131
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